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DECI SI ON

JAECER, Menber: The California School Enpl oyees
Associ ation (CSEA) appeals a regional office decision that a
severance petition filed by the Anerican Federation of State,
County and Muni ci pal Enpl oyees, AFL-CIO (AFSCVE) was fil ed
during an appropriate w ndow period as defined by Board
Regul ati on 33020 (Cal. Admin. Code, tit. 8, sec. 33020). CSEA
al so seeks a stay of any further action by the regional office
pendi ng resolution of this appeal.

The Board finds that AFSCVE s petition was tinely filed,
adopts the attached decision of the regional office as nodified

herein, and denies the request for stay.



DI SCUSSI ON

The facts are not in dispute. The sole issue raised is
whet her separate, new wi ndow periods are created by successive
contract extensions negotiated before the respective expiration
dat es.

CSEA' s first argunent against an affirmative finding is
that the enployees' right to change their exclusive
representative is anply protected by their ability to look to a
single, fixed tine during which a decertification petition may
be filed. "There is no need," CSEA believes, "for dissident
enpl oyees to look forward to two tine-certain wi ndow periods in
order to plan a decertification [sic] drive w thout
interference." (Enphasis in original.)

CSEA clains that Hertz Corporation (1982) 265 NLRB 1127,

cited by the regional office, is distinguishable. There, the
Nati onal Labor Relations Board held that each new contract
extension created a separate wi ndow period. CSEA acknow edges

the Hertz doctrine but points out that the extension in that

case was executed after the close of the w ndow period, whereas

here, the extension was executed before the close of the w ndow
period created by the original agreenent. It is this fact
whi ch fornms an underpinning for CSEA's view that enpl oyees do
not need the protection of two w ndow peri ods.

This argunment ignores the obvious possibility that
enpl oyees, disenchanted with their representative at sone |ater

date, could be indefinitely barred by an endl ess chain of



premature contract extensions from expressing their
di ssatisfaction through the statutory procedures designed for
t hat purpose.

More directly, CSEA s argunent overl ooks the underlying
purpose of both Hertz and Board Regul ation 33020 to precl ude
the use of premature contraét extensions as a neans of defeating
the enpl oyees' statutory rights, as well as providing enpl oyees
with a clear and certain know edge of when such rights may be
tinely exercised. It is for this reason that both the
Educati onal Enpl oynent Relations Act (EERA or Act)1l section
3544.7(b) and Regul ation 33020 expressly provide that the w ndow

period is that period " ... which is less than 120 days, but
nmore than 90 days, prior to the expiration date . . ." of the
agreenent (enphasis added). Each extension constitutes a

separate new agreenent, and each therefore creates its own new

and separate w ndow peri od.

Finally, we are not persuaded by CSEA s further argunent
that adoption of its interpretation of the Act is necessary in
the interest of "stabilized enpl oyer-enpl oyee relations.” To
the contrary, we are nore concerned with "pronoting inproved
personnel managenent in the public school systemi (EERA section
3540) by protecting enpl oyees agai nst the potenti al
mani pul ati on of contract durations to defeat their.right to the

free choice of a representative.

'EERA is codified at Government Code section 3540 et
seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code.
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ORDER

Based on the record before it, the Public Enpl oynent
Rel ati ons Board ORDERS that the severance petition filed by the
American Federation of State, County. and Minici pal Enpl oyees,
AFL-ClOwas tinely filed, DENES the request for stay of
regional office action nmade by the California School Enployees
Associ ation, and DI RECTS the regional office to proceed in

accordance with this Deci sion.

Chai rperson Hesse and Menber Morgenstern joined in this
Deci si on.
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Pete Schnaufer, Representative .
Anerican Federation of State, County
~and Mini ci pal Errpl oyees, AFL ao-
2402 Transit" _
‘Anaheim CA 92804

-E, Morrow, Personnel Manager
Centralia School District
6625 La Pal ma Avenue

. Buena Park, CA 90620

'_'.Cal | fornr a School Errpl oyees Associ atr on
1326 West Katel | a Boul evard _
' Orange CA 92667

© Re: Severance Request . LA-S102 (LAR327)
Centralia School District .~ - '

Dear Int erest ed Partr es:

_0’1 Aprr I 26 1985 Amerr can Federatr on of St ate, Oounty and
Muni ci pal Errpl oyees (AFSOME or petitioner), fil ed a request to sever
an operations-support services unit froma wall classified unit
currently represented by California School Enployees Association
. (CSEA), at Centralia School District (District). OnMy 17, 1985,
‘the parties were informed by this office that AFSCME had
denonstrated sufficient proof of support to meet the requi rerrents of
Regul ation 33050(h). _ . :

The petitioner “al | eged inits sever ance request t hat despi te t he

exi stence of a contract between CSEA and the District that extends
until July 31, 1987, the petition should be deemed tinely filed as
required by Regul ation 33020 due to allegations that the contract
had been "prematurely extended." The parties were invited to submt
posi tion papers, facts and | egal argunents by June 5, 1985. The
results of the parties' statements are outlined bel ow.



- June 26, 1985

Centralia USD

~ Page 2

FACTS

CSEA was recogni zed as the exclusive representative of -all

. classified enpl oyees by -the District on May 4, 1976.- CSEA and the

.District negotiated a three-year collective bargaining agreement
that was to be in effect and force fromAugust 1, 1981 to July 31,

1984, In the Fall of 1982 the District and CSEA agreed to change

"~ the termof the contract fromAugust 1, 1982 to July 31, 1985. In
. -the Fal | of 1983 the District and CSFA once again agreed to extend
- the termof the contract fromAugust 1, 1983 to July 31, 1986.

- Finally, inthe Fall of 1984 the D strict and CSEA extended t he
contract's effective date fromAugust 1, 1984 to July 31, 1987. The
August 1, 1984 - July 31, 1987 contract |s currently the effectrve '
~contract. _ : . _

~Origi nal Cont r act August 1, 1981 to July 31, 1984
- Contract Extension 1 - August 1, 1982 to July 31, 1985
~Contract Extension 2. August 1, 1983 to July 31, 1986
~Contract Extension 3 August ‘1, 1984 to July 31, 1987

| SSUES'

1. Do extensi ons of agreenents create newand distinct window
“periods each trne the contracts are extended? .

| '; 2. Is the instant request filed durrng an effectrve mrndomrper|0d7

: ANALYSI S.

- Charles Mrris' The Devel oping Labor Law 2nd Ed 1983, Bureau of .
National Affairs, p.363, suggests that "(t)he duration dates recited
~on the face of a contract are not al ways determnative, for the
“Board wi Il |ook.-behind. "inartful drafting’ to establish actual
- contract duration in the light of bargaining history." fa.
Youngst own CBteopathrc Hosp. Assn. 216 NLRB 766, (1975). In thrs
case 1t 1s not the "inartful drafting" that is of "concern but the
“ bargaining history as it relates to the contract duration.
~As articulated by the National Labor Relations Board:

The basic purpose of the premature extension doctrineis to
protect enployee's freedomof choice in the selection of
bar gai ni ng representatives by insuring themthe right to select,
reject, or change representatives at reasonable and predictable
intervals of time. This policy thus supplenents the other
primary purpose of the Act - to promote stability in industrial
relations - by making it possible for enployees and rival unions
to determne on the basis of an existing contract when a
question concerning representation may be raised, regardless of
any extension or renegotiations of the contract durrng its

term Stubnitz Geene Corporation 116 NLRB 967 (1956).
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The PERB found in Hayward Unified School District, PERB Decision No.
Ad-96, (1980), that it would extend the premature extension doctrine
~to protect enployees’ ". . . fundanental right to knowwhen they can
- organi ze to seek a change in their exclusive representative."

The PERB further defined its position-recently when in San Franci sco
- Unified School District PERB Decision No. 476, (1984) it stated tThat:

The premature extension doctrine renders an agreenent to
extend a contract invalid as a contract bar in those
i nstances where the extension elinnates an established
- wi ndow period during which enployees could count on a
‘time-certain opportunity to exercise a-basic but ||n1ted
right. (footnotes omtted) :

The questlon raised by the instant request i s whether the annual
- extensions of the contracts between CSEA and the District
establ i shed separate and distinct w ndow periods and provided a
~ time- certa|n for enpl oyees to exercise thelr rights.

| 'CSEA, inits June 5, 1985 Tesponse, argues C|rCU|tous|y that when

| ~the April, 1984 mnndOMIper|od closed on the initial three year
contract, and before the additional one year extension was reached
in-the Fall of 1984, enpl oyees coul d not™ have nounted a

- decertification.drive relying on the 1982-1985 extension because an'.'

extension had already been reached in the Fall of 1983 to extend the
cortract until 1986." CSEA concedes that a petition filed in the

“period fromApril 3, 1986 through May 1, 1986 will not be barred by :

" the 1984-1987 contract. In other words, enpl oyees had t he

. opportunity to file in the April 1984 wi ndow-period, have the

~opportunity to file.inthe April, 1986 wi ndow period, and if another.
one year or nore extension is reached bhefore the terns of the
contract becone effective, the enployees will have the opportunity -
to file in the 119-91 day period prior to the expirationof that
contract, if not |n 1987.

In a sinilar decision recently issued by the NLRB, the National
Board found that an extended contract provided its owr w ndow period
even if subsequent to the extension but prior to the expiration of
“that extended contract the parties entered into another extension
beyond the date of the original extension. (See The Hertz

Corporation, 265 NLRB 1127 (1982))

In Hertz, supra, the enployer and the union negotiated a three year
agreenment effective February 1, 1978 to February 1, 1981. In
November 1978 the parties extended the agreenent to Novenber 1981,
Before the expiration of the first extension the parties reached a
new agreement effective fromFebruary 1, 1981 to Novenber 13, 1984.
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A bargaining unit nenber filed a decertification petition on
Septenber 9, 1981, during the wi ndow period created by the first
extension. The incunbent union wished to bar the petition due to
the February 1981 - Novenber 1984 contract. The NLRB rejected the
contract bar contention, found that the first extension of the
contract created a valid window period, and ordered that an election
be conducted. |d. at 1127 28. . :

FI DI N(E'_

The annual one year extensions of the contract between CSEA and the .

District created distinct and separate W ndow perr ods. - - PERB poI icy
|scIearthat _ . .

- The prerrature ext ensi on doctrr ne renders an agreenent to.
~extend a contract invalid as a contract bar in those
i nstances where the extension elininates an established
wi ndow period during which enpl oyees could count on a-tine
certain opportunity to exercise a basic but limted right.
San Francisco Unified School Di strr ct (1984) PERB Decr sion
NO. 476

Therefore the instant request filed by AFSQVE durr ng the wi ndow ,
perlrcéd of the first extension of the contract Is deened to be trnely '
ile o

An appeal of this decr sion pursuant to PERB Regul atron 32350 may be
made within 10 cal endar days following the date of service-of this
decision by filing an original and 5 copies of a statenent of the
facts upon which the appeal is based. with the Board itself at 1031
18th Street, Suite 200, Sacramento, CA 95814. Copies of any appeal
nust be concurrently served upon al | parties and the Los Angel es
Regi onaId Ofice. Proof of service pursuant to Regul ation 32140 is
require - S

| will contact you shortIy in order that we dr SCuUsS the
appropri at eness of the petitioned for unrt

Sincerel y,

Robert R Bergeson
Regi onal Director

Roger Smith
Labor Rel ations Speci aIrst

cc: WIliamB. Heath
Steven J. Andel son
Anthony R Segal |



